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HENRY FRANCOIS VOET
1914 — 2007

HENRI VOET est mort, a 'age de 93 ans, le 23 aofit
2007. Le Comité Maritime International a perdu un
de ses amis les plus fidéles, un ami qui a dédié une
partie de sa vie au CMLI. 1l a travaillé en silence, avec
dans le méme temps une modestie et une compétence
exemplaires. Il était toujours disponible et ses avis sur
n’importe quelle question faisaient toujours preuve
de compétence et de bon sens. ] en ai profité a mainte

HENRT VOET died, at the age of 93, the 23rd
August 2007. The Comité Maritime International
has lost one of its most loyal friends, a friend who
has devoted a part of his life to the CMI. He has
worked in silence, at the same time with an
exemplary modesty and competence. Always
available, his advices on any issue whatsoever were
always competent and full of common sense. I



occasion aprés mon élection comme Président du
CMI en 1976. Et je garderai toujours de lui un
souvenir affectueux et reconnaissant.

Henri a partagé tout son temps disponible entre le
CMI et I’ Association Internationale des Dispacheurs
Européens (AIDE).

En 1951 il était déja membre titulaire du CMI et en
1955, lors de la Conférence de Madrid (c’est alors que
jai fait sa connaissance), sa firme, Henry Voet-
Genicot, est devenue Secrétaire administratif du CMI
et Henri est devenu membre du Bureau Permanent.
Depuis lors il s’est occupé de I'administration du
CMI dont il a été aussi le trésorier en 1988 et il a
participé a toutes ses conférences. Il s’est occupé de
I'administration et des finances du CMI jusqu’a la fin
de 1997 et ensuite il a été nommé Trésorier ad
Honorem.

Henri était membre de I’AIDE depuis sa fondation
par son pere en 1961. Il en était Président honoraire.
Il avait participé a toutes les réunions de ’AIDE
faisant partie du Conseil.

Le CMI présente a sa famille ses plus sinceres
condoléances. Nous n’oublierons pas notre ancien
Trésorier.

have profited from them many times after having
been elected President of the CMI in 1976. And
shall always keep an affectionate and grateful
memory of him.

Henri has divided all his available time between the
CMI and the Association Internationale des
Dispacheurs Européens (AIDE). In 1951 he was
already titulary member of the CMI and in 1955, at
the time of the CMI Madrid Conference (when I
made the acquaintance of Henri), his firm, Henry
Voet-Genicot, became Administrative Secretary of
the CMI and Henri was made a member of the
Bureau Permanent. Since then he took care of the
administration of the CMI of which he also became
the Treasurer in 1988 and attended all CMI
Conferences. He took care of the administration
and of the finances of the CMI until 1997 and
subsequently was made Treasurer ad Honorem.
Henri was a member of AIDE since its foundation
by his father in 1961. He was its Honorary
President and attended all meetings of its Council,
of which he was a member.

The CMI presents its most sincere condolences to
his family. We shall not forget our old Treasurer.

FRANCESCO BERLINGIERI

NEWS FROM THE CMI

EXCERPTS OF THE MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL
HELD IN DUBROVNIK, CROATIA AT THE HILTON IMPERIAL HOTEL
ON THURSDAY, MAY 10, 2007 AT 8:30 A.M.

Attending:

President: Jean-Serge ROHART
Past President: Patrick GRIGGS
Vice-Presidents: Karl-Johan GOMBRII

Stuart HETHERINGTON
Councillors: Jose Maria ALCANTARA

Christopher DAVIS

John HARE

Sergej LEBEDEV

Henry LI

Gregory TIMAGENIS
Secretary-General Nigel FRAWLEY
Treasurer: Benoit GOEMANS
Publication Editor: Francesco BERLINGIERI
Assistant Administrator:  Pascale STERCKX

The President opened the meeting by stating that
the meeting would proceed according to the
agenda but that there would be three items of a
reform nature added to paragraph 2 of the agenda.

These would be whether there should be a
reduction in annual subscriptions, or a
determination as to those members who should be
entitled to hard copies of publications and



whether or not there should be any changes to the
present fees for titulary members. He said that we
would also include in these discussions ways and
means of achieving a closer relationship with the
NMLAs through an analysis of the replies to the
inventory questionnaires.

The President then turned to the agenda.

1. Minutes

(a) The Minutes of the Executive Council
Meeting conducted by e-mail during the week of
November 27, 2006 were then discussed. Nigel
Frawley moved for their ratification and approval,
it was seconded by John Hare and the motion
carried unanimously.

(b) There was no business arising from the minutes.

2. Finances

(a) The Treasurer then tabled the report of the
De Mol, Meuldermans & Partners BBBA, on the
CMI financial statements for the 2006 fiscal year,
attached hereto as Schedule “A” *, and his report
to the CMI Audit Committee on the accounts for
the year ending December 31, 2006, attached
hereto as Schedule “B”*. Mr. Goemans referred
to the accumulated surplus having increased from
90,000 Euros to 143,000 Euros and the increase in
assets to 650,000 Euros. This meant in real terms
that the cash in the bank was good for the next
three to four years of expenses. Mr. Goemans also
advised the Executive Council that he had
consulted the secretary of the CMI Charitable
Trust with respect to good sound investments for
the forthcoming year.

Mr. Goemans then advised that the chairman of
the CMI Audit Committee had been in touch with
him on several occasions about the financial
statements and that he had participated in a
meeting of the Audit Committee by telephone
conference on May 2, 2007 with the Chairman,
Senator W. David Angus QC, Karl-Johan
Gombrii and the Secretary-General also in
attendance. Mr. Goemans thereupon tabled the
report of the Audit Committee and noted that
Senator Angus advised that it was time for him to
step down as chair of the CMI Committee after
ten years of service. The President and all
members of the Executive Council expressed
their gratitude to Senator Angus for his services
and praised his commitment to the CMI over the
years in his role as Chairman of the Audit
Committee, as a member of the Executive Council
and other working groups and international
subcommittees and working groups.

The Executive Council then moved that the
financial statements be approved and be referred
to the Assembly which would be taking place the

Attachments omitted.

following day. The Executive Council then
extended their congratulations to Mr. Goemans
and Senator Angus for all of their excellent work
during the 2006 fiscal year.

(b) Unpaid Contributions and Potential Expulsions

Mr. Gombrii referred to the unpaid annual
subscriptions of Spain, Peru, Ecuador, Uruguay,
Indonesia and Pakistan. He said that there was a
dialogue with the Spanish MLA but none with the
Peru MLA and the Ecuador MLA. Mr. Gombrii
then said he had sent notices of expulsion dated
February 6, 2007 to the Malaysian MLA, the Gulf
MLA and the Pakistan MLA. This had provoked
a response from the Pakistan ML A with an offer to
pay 50% of their arrears by May 30, 2007 with the
balance by the end of the 2007 year. He had
received no responses from either the Malaysian or
Gulf MLAs and recommended that he ask the
Assembly for approval to expel those two MLAs.
As to the Pakistan MLA, he said that he would
report to the Assembly on the recent development
and ask the Assembly for discretion on whether or
not to carry out the expulsion threat if the
Pakistan MLA does not live up to its recent offer.
As to the Spanish MLA, the Executive Council
decided that Mr. Gombrii should be given
discretion to try once again to negotiate an
agreement on payment of their arrears.

The President then said that a new chairman of
the Audit Committee must be appointed in view
of Senator Angus’ resignation. He said he was in
discussions with a senior member of the U.S. MLA
to assume the position. He then said that the next
physical meeting of the Executive Council will be
held in New York at the time of the U.S. MLA
spring meeting, most likely May 1, 2008.

(¢) At this point, Mr. Rohart said that the
Councillors should proceed with discussing the
items for reform of the CMI under paragraph 6 of
the agenda under the heading “Future of CML”
There then followed a lively discussion over
whether or not the method of assessment of annual
subscriptions for each individual MLA should be
changed or remain the same; the provision of hard
copies of publications; whether or not to set up a
database of the CMI work product; whether the
CMI should create a new class of individual or
associate members of the CMI along with the
present NMLA members; whether regional
associations should be encouraged; and whether or
not titulary member fees should be eliminated,
reduced or remain the same.

With respect to fostering a closer relationship with
NMLAs, the Secretary-General was asked to send
a reminder to those NMLAs who have not yet
answered the inventory questionnaire with the



request that they do so as soon as possible so that
an analysis and report may be given at the May
2008 meeting in New York. It was recognized that
a second “inventory” questionnaire might have to
be distributed after analyzing the responses to the
first questionnaire.

After hearing the views of all Executive Councillors
on these various issues for reforming the
administration of the CMI, the President decided
that a package of reforms should be developed by a
steering committee of three Executive Councillors.
The committee will comprise the two Vice-
Presidents and the Secretary-General.  The
President said that he would consult with the
Secretary-General on an e-mail to be sent out to all
Executive Councillors on the views that should be
sought and, upon receiving them, he would then
instruct the select committee to develop a package
of reforms for the consideration of the Executive
Council at the May 2008 meeting in New York. It
was also decided that the Assembly’s approval
would be sought to a 5% reduction of annual
subscriptions across the board and another 5% for
those who pay in a timely way. The invoices would
be sent out at the end of May 2007 with a payment
deadline of the end of July 2007.

3. Symposium 2007

The Secretary-General reported on the
arrangements.  Stuart Hetherington and Karl-
Johan Gombrii gave a brief outline of what would
be presented in the Places of Refuge and the
Promotion of Quality Shipping panels.

4. Work in progress
(a) Transport Law: UNCITRAL draft Instrument

on the carriage of goods. The Executive
Councillors then reviewed Stuart Beare’s report by
e-mail dated April 28, 2007 supplemented by an e-
mail to the President from Gertjan van der Ziel of
the Netherlands MLA dated May 4, 2007. Mr.
Berlingieri then proceeded to give the significant
dates affecting the completion of the draft
instrument. Those dates are:

-~ October, 2007 — Working Group meeting in

Vienna; final draft to all UN member states

—  June/July, 2008 - UNCITRAL Commission to

approve

—  July 9-12, 2008 — UNCITRAL Congress to
approve

—  November, 2008 — Formal adoption by UN
General Assembly

—  Thereafter, open for ratification.

— Signing Ceremony of the Convention,
combined with a Congress — probably
September, 2009.

(b) Issues of Marine Insurance

John Hare referred to a study conducted by
Christian Hiibner of the French MLA and said that
he would e-mail it to Mr. Frawley for distribution to
the Executive Council. It was agreed that the study
should be posted on the CMI website and
published in the CMI Newsletter. Mr. Hare then
advised that Thomas Remé had resigned from the
Marine Insurance Committee and recommended
that he be replaced by Christian Hiibner. This was
unanimously approved.

(¢) Criminal Acts Committed on Foreign Flag
Ships

The Secretary-General said that this committee’s
title should now be referred to as the Maritime
Criminal Acts Committee as a result of a decision
taken by the Joint International Working Group
chaired by Frank Wiswall. In his report Mr.
Wiswall advised that the draft Guidelines covered
not only piracy but also the Japanese initiative of
criminal acts committed on foreign flag ships. Mr.
Frawley moved that the draft Guidelines and
Background paper written by Mr. Wiswall be
approved and referred to the Assembly for
ratification.  If the Assembly ratifies the draft
Guidelines, then a covering letter would be sent by
the CMI to the IMO stating that the CMI had
approved them and that they should be taken up by
the Legal Committee at the earliest possible date.

(d) Implementation and Interpretation of Inter-
national Conventions

Gregory Timagenis asked for directions on what
the International Working Group was supposed to
do on this subject. It was decided to defer a
decision on this to the future. It was also decided
to delete “Implementation of the Salvage
Convention and Arrest Convention” from future
agendas as this subject fell under the general
heading of Implementation and Interpretation of
International Conventions.

(e) Procedural Rules in Limitation Conventions

No report was given as this subject would be raised
at the Symposium and the International Sub-
Committee meeting scheduled for May 12, 2007.

(H  General Average

Patrick Griggs tabled the report of Bent Nielsen.
His report recommended to the Assembly on May
11, 2007 that the rate of interest to be applied
under rule XXI of the York-Antwerp Rules 2004
should be 5.75% and that this rate of interest
should be applied to expenditure, sacrifices and
allowances in general average during the period
from January 1, 2008 to December 31, 2008. The
Executive Council decided that if the Assembly
approves the interest figure the report should be
put on the website.



Mr. Griggs went on to say that BIMCO is advising
its members not to incorporate the York-Antwerp
Rules 2004 in their charter parties. The President
said that he had spoken with their Secretary-General
protesting this decision and that he had been
assured that BIMCO could reconsider their decision
after the President writes a follow-up letter.

(Note: The President sent a follow-up letter and
received a reply from Seren Larsen, Deputy
Secretary General of BIMCO, that they had no
plans to reverse their decision.)

(g) Places of Refuge

No report was given as this matter was scheduled
to be spoken to at the Assembly and Symposium.

(h) Wreck Removal

Mr. Griggs reminded the Executive Councillors
that the Diplomatic Conference on the Wreck
Removal Convention would be held in Nairobi,
Kenya during the week of May 14, 2007.

(7)) Fair Treatment of Seafarers in the Event of a
Marine Accident

The Secretary-General said that there was little to
report. Upon approval by the IMO on April 27,
2006 and the ILO on June 12, 2006, the Fair
Treatment Guidelines came into effect on June 26,
2006. The CMI Working Group, chaired by David
Hebden, is not aware of any occasion when they
have been used or otherwise exposed to judicial
review. It appears they are not well known and there
should be a concerted effort to publicize them. Mr.
Hebden has recommended that they be posted on
the CMI website without delay and that they also be
distributed to all NMLAs with the request that they
be circulated to all their members. The note should
also request details of any instances of unfair
treatment in their respective jurisdictions and
information on whether the Guidelines have been
used or are seen to be potentially useful. Comments
on their likely effect and suggestions for enhancing
their use and effectiveness should be sought. Mr.
Berlingieri commented that before putting the
Guidelines on the CMI website we must obtain the
IMO’s consent.

() Future Topics
The following potential topics were discussed:

i)  Non-Technical Measures to Promote Quality
Shipping

It was considered that the papers on this subject to

be given at the Symposium should be sent to the

IOPC Secretariat.

ii) Classification Societies

The elusive formula for limitation of liability is a
potential topic for exploration by the CMI.
Christopher Davis said that he had been

approached by American Bureau of Shipping
which expressed interest in further work being
done on this subject. The decision was made to
postpone work for the time being.

iii) Judicial Sale of Ships

Henry Li said that he was concerned about the
enforcement of judicial sale orders of ships and
referred to a Japanese case where a bona fide
purchaser for value in a sale of a ship in China was
not recognized. Mr. Berlingieri recommended that
a study group look at this subject and that Mr. Li put
an article in the Yearbook about it. It could also be
reserved to the agenda at the Athens conference.

iv) Mr. Alcantara said that ship construction and
environmental problems might be useful.

v) John Hare said that compulsory pilotage is a
big issue in South Africa and the Executive
Council might consider that subject for their
future work product.

vi) Patrick Griggs referred to a recent ICS press
release encouraging countries to ratify the LLMC,
CLC, HNS and Bunker Spills Convention. He
suggested that a Questionnaire might be sent to
NMLAs on the subject. Mr. Griggs said that he
would call the editor at the ICS to see how they are
getting along with this initiative.

vii) Christopher Davis referred to Johanne
Gauthier’s suggestion during the previous
Executive Council meeting that evidentiary
problems deriving from Port State investigations
following maritime accidents, including the
preservation and admissibility of evidence
gathered during the investigations such as
shipboard records and “black boxes” might be a
good future topic. It was decided to postpone that
subject for now until more is known about it.

5. Young Members

(a) Mr. Alcantara then referred to continuing
legal education and how the CMI could be a CLE
provider on a case-by-case basis. He said that in
the USA there are 43 different states with different
rules on the requirements for continuing legal
education.

(b) Mr. Alcantara then said that he would have
the notice of the essay competition completed
shortly and it would be distributed to the
Executive Council for approval.

(c) Young Member Issues

Gregory Timagenis said that one afternoon at the
Athens Conference could be dedicated to young
member issues. John Hare suggested that the
CMI sponsor students to go to participating law
firms in a foreign country for, say, three months.
The financing could be from CMI funds or the
CMI Charitable Trust. It was considered that
using the CMI funds for this purpose would not



be proper because the bulk of our funds are made
up of subscription money. However, the
Charitable Trust might very well be a vehicle for
such a project. John Hare said that he would keep
in touch with Patrick Griggs on this subject.

6.  Future of the CMI
See paragraph 2 c).

7. International Organizations

(a) Representation of CMI at Meetings of IMO
and IOPC Funds

Mr. Griggs said that one problem that he and
Richard Shaw had was how far their authority
extends. The consensus of those at the meeting
was that once they get the agenda for the
particular meeting they plan to attend they should
e-mail the Executive Council with a copy if there
is time to seek any specific restrictions to their
otherwise broad authority. The Secretary-General
was directed to contact Mr. Griggs with respect to
improving the Observer Guidelines.

(b) Cooperation with IMLI and WMU

The President encouraged CMI speakers at the
IMLI. He said that Mr. Gombrii had spoken at
the WMU and Mr. Goemans will speak there in
the near future.

(¢) EuroSection

The Executive Council reviewed Wim Fransen’s
written report on this subject. Mr. Alcantara said
that it is important that the CMI follow EU work.
The President referred to the conflict which
existed between the IMO and EuroSection and
thought it would not be a good idea at this time to
follow EU work too closely. He said that the CMI
should maintain a loose liaison with Mr. van
Hooydonk but that Mr. Fransen was not
authorized to fill in when Mr. van Hooydonk is
otherwise engaged.

8. Administration

There was no report in the absence of the
Administrator.

9. Members

(a) Nowminating Commuittee Report: Elections at
Assembly Friday May 11, 2007

The President referred to the Report and said that
Mr. Guzman was recommended for a second term
and that Mans Jacobbson was recommended to
replace John Hare for a first term. At this point
the President praised and thanked John Hare for
his 8 years of service on the Executive Council and
his many contributions to the deliberations. This
was enthusiastically supported by all members
present. Mr. Hare replied by thanking everybody
for the kind words and said that he had always
found it to be an honour to be on the Executive

Council and that he would miss the high standards
of professionalism and camaraderie which existed.

(b) Starter Kit

In the absence of Johanne Gauthier, there was no
report.

(c) Monitoring of National Associations

The President said that this subject should be
considered as part of the mandate of the Select
Committee which has been directed to prepare a
“reform package”.

10. Housekeeping amendments to Constitution

Mr. Goemans said he would submit an
amendment to the Constitution setting forth the
change of address of the head office of the CMI at
the Assembly. The President said that if the
Assembly approved his submission, it should be
sent to Mr. Berlingieri to be posted on the website.

11. CMI Charitable Trust

Mr. Griggs had little to report other than the very
significant point that the Charitable Trust had
earned 9% interest on its investments over the
previous year. All councillors commended the
trustees for achieving such an excellent return on
investment.

12. Planning Committee

(a) Membership

Mr. Frawley reported that the committee was
comprised of Andrew Taylor (UK), James Hu
(China), Tomotaka Fujita (Japan), Alberto
Cappagli (Argentina), the President, Gregory
Timagenis and the Secretary-General. The
President said that pursuant to past practice, the
mandate of the Planning Committee would be
expanded to not only suggest topics for the Athens
Conference, but also to suggest topics for the
future beyond Athens. Mr. Frawley said that he
would advise Andrew Taylor and Professor Fujita
at the Planning Committee luncheon of this
broadened mandate.

The President then turned to topics for the Athens
Conference and invited suggestions. Mr. Timagenis
said that there would be two sessions on the
Monday, Tuesday and Thursday, i.e., a.m. and p.m.
There would be an all day excursion on the
Wednesday. Mr. Timagenis also suggested that two
of the afternoon seminars be with students present.
There then followed a discussion on topics and the
following were suggested:

i) Places of Refuge (review the relevant
Conventions and the gaps on this subject first)

i1) Procedural rules in limitation conventions

iii) UNCITRAL draft instrument on the carriage
of goods. There should be a presentation of



the instrument and how it developed plus a
training session for young members. This
should probably be a seminar type of
presentation, limited to scope of application
and the mechanisms for dispute resolution.

iv) Practical issues relating to judicial sales of ships.

v) Non-technical measures to promote quality
shipping. It was considered that there should
be two or three panels on this subject with
reports from the IOPC Funds and the CMI.
It was recognized that putting it on the
agenda might be problematic if IOPCF drops
the subject.

vi) Wreck Removal Convention

vii) Explore the reasons why the five Conventions
referred to in paragraph 4 vi) are not being
ratified.

viii) Draft Convention on Recycling of Ships

13. Conferences etc.

(a) Athens Conference 2008

Mr. Timagenis reported that the organization for
this is progressing well and that the website was
functional.

(b) Colloguium in Chile 2010
In the absence of Mr. Guzman, no report was given.

(c) Conference in China 2012

Henry Li said that there was ongoing activity within
China MLA. He said that a formal letter had been
promised from the China MLA to the CMI
regarding their intention to be the host country for
the Conference. The letter will stress that they have
the ability and the enthusiasm to organize a
Conference either in Beijing or Shanghai.

14. Publications

Mr. Berlingieri said that Mr. Wiswall has
concluded a contract on behalf of the CMI with
Lexis Nexis for the updating of the Handbook on
Maritime Conventions, 2004. A French translation
has already been finished and the books would be
ready well before the Athens Conference.

15. Next Meeting of Executive Council

The President said that the next meeting will be by
way of e-mail conference either during the week
commencing November 19 or November 26,
2007. (Note: The President subsequently advised
all members that the meeting would take place
during the week of November 19, 2007.) The next
meeting after that will be a physical meeting to be
held in New York City during the early part of
May 2008 on the occasion of the US MLA Spring
Meeting. (Note: The President subsequently
advised the Executive Council that following
discussions with the President of the USMLA, this
meeting will be held in New York City on
Thursday, May 1, 2008.)

16. Next Assembly

The next Assembly will be held in Athens on
October 17, 2008.

17. Other business

John Hare expressed his thanks to the President
and Secretary-General for all of the Symposium
arrangements.

18. Termination

The President terminated the meeting at 4:30 p.m.

MINUTES OF THE CMI ASSEMBLY HELD AT THE HILTON IMPERIAL HOTEL
AT DUBROVNIK, CROATIA ON FRIDAY, MAY 11, 2007 AT 10:00 A.M.

Attending:

President:
Past President:
Vice-Presidents:

Councillors:

Secretary-General
Treasurer:
Publication Editor:

Jean-Serge ROHART
Patrick GRIGGS
Karl-Johan GOMBRII
Stuart HETHERINGTON
Jose Maria ALCANTARA
Christopher DAVIS

John HARE

Sergej LEBEDEV

Henry LI

Gregory TIMAGENIS
Nigel FRAWLEY

Benoit GOEMANS
Francesco BERLINGIERI



Member Associations

The delegates present at the Assembly are set out at
Annex A to these minutes. A quorum was declared
and the meeting held to be properly constituted.
President Jean-Serge Rohart opened the meeting
and welcomed all of the delegates present.

1. Adoption of agenda
The tabled agenda was adopted.

2. Memorials

Francesco Berlingieri, followed by Peter Kragic —
President of the Croatian MLA — paid tribute to
Professor Velimir Filipovic of the Croatian MLA
who died during the past year.  The Secretary-
General then advised the Assembly that Bart Lange
of the Belgium MLA, John Cantello of the Canadian
MLA, Dermot McNulty of the Irish MLA, Francisco
Goni of the Spanish MLA, Claes Palme of the
Swedish MLA, Chief E.O. Idowu of the Nigerian
MLA, and Herbert Lord and Warren Faris of the US
MLA had all died since the previous Assembly. He
asked for a moment of silence as a tribute to all of
these distinguished gentlemen.

3. Approval of minutes

The Secretary-General moved, seconded by
Gregory Timagenis, that the minutes of the
Assembly held in Cape Town on February 15, 2006
be approved. There was unanimous approval and
no business arising therefrom.

4. Members

(a) Titulary Members

The Secretary-General advised that the Canadian
MLA had nominated John O’Connor and
Christopher Giaschi to be titulary members. He
then called upon the President of the Canadian
MLA, William Moreira Q.C., to speak in support of
the nominations. The President then called for
comments from the delegates present and those two
gentlemen were duly declared to be elected as
titulary members.

The Secretary-General then advised that the
Panamanian MLA had nominated Francisco
Carreira-Pitti, Nelson Carreya C., Gian Castillero
G., Enrique de Alba, Maria de Lourdes Marengo,
Joel R. Medina and Gabriel Sosa III to be titulary
members. He then called upon Christopher Davis,
in the absence of Tomas Avila M., the President of
the Panamanian MLA, to speak in support of the
nominations. The President then called for
comments from the delegates present and those 7
candidates were duly declared to be elected as
titulary members.

The Secretary-General then advised that the Swiss
MLA had nominated Vesna Polic (a member of the
Croatian and Swiss MLAs) to be a titulary member.
He then called upon José Maria Alcantara to speak
in support of her nomination. The President then

called for comments from the delegates present and
that lady was duly declared to be elected as a
titulary member.

(b) Consultative Members

Stuart Hetherington then referred to paragraph 4 c)
of the Minutes of the CMI Assembly held at Cape
Town on February 15, 2006 and advised the
Assembly he had been in correspondence with the
Pacific International Maritime Law Association
which had accepted the offer to be a consultative
member of the CMI.

(c) The Secretary-General advised the Assembly
that there were no new member associations since
the last Assembly.

5. Finances

(a) The Treasurer circulated the Auditor’s Report
on the financial statements of the CMI for the fiscal
year 2006 and his report to the CMI Audit
Committee of the accounts for the year ending 31
December 2006. He reviewed both of these reports
and because of the relatively large surplus of 143,516
Euros, the Executive Council recommended a 5%
reduction of annual subscriptions to NMLAs across
the board and a further 5% reduction for those
NMLAs that paid their invoices for the forthcoming
year within the time set for payment. The Secretary-
General then circulated the report of the CMI Audit
Committee dated May 5, 2007 and referred to the
Chairman thereof, Senator David Angus Q.C. of the
Canadian MLA, who had resigned, effective this
Assembly as he had performed his duties for 10 years
and it was time to make way for a successor. He then
paid tribute to Senator Angus for all of the
dedication, hard work and reforms that he had
achieved during his tenure. The President then
advised the Assembly that a study group had been
formed to review the CMI’s healthy financial
situation and make recommendations as to whether
new levels of subscriptions should be formulated and
the method of assessment be changed from a
tonnage-based system to an ability-to-pay system.

(b) Budget

The Treasurer then reported on the budget for the
forthcoming year which was approved upon motion
by those delegates present.

(c) Subscriptions

The President said that the level of annual
subscriptions for 2007 would be fixed on the basis
of a 5% reduction of annual subscriptions to
NMLAs, across the board, and a further 5%
reduction for those NMLAs that paid their invoices
for the forthcoming year within the time set for
payment.

(d) Unpaid Subscriptions

The Chairman of the committee on collection of
outstanding annual subscriptions, Karl Johan
Gombrii, reported on this subject and cited the
several countries that were in arrears. He then



pointed out that, following approval by the
Executive Council, he had sent written notices of
expulsion to the MLAs of the Gulf States and
Malaysia as he was unable to obtain any meaningful
dialogue from them about payment. In the result,
he moved for the expulsion of those two MLAs
from the CMI. This was seconded by Giorgio
Berlingieri of the Italian MLA and the motion
carried unanimously. Mr. Gombrii then advised that
he had also sent a notice of expulsion to the Pakistan
MLA but that this had prompted a reply in which
they undertook to pay 50% of the balance owing by
the end of May 2007 and the remaining 50% by
December 31,2007. He then asked for and received
discretion and authority to negotiate the payment of
their arrears on the terms expressed by the Pakistan
MLA and that he would suspend bringing any
motion for expulsion dependent upon the outcome.
This was approved.

(e) “Housekeeping” Amendments to the CMI

Constitution

Benoit Goemans spoke to this matter and moved
that the constitution be amended to reflect the
change of address of the CMI in Antwerp. He
circulated a motion to this effect, and this was
seconded by Gregory Timagenis and approved
unanimously.

6. Assembly 2008

The Secretary-General reported that the next
Assembly would be held during the afternoon of
October 17, 2008 at the Astir Palace in
Vouliagmeni, near Athens, on the occasion of the
CMI 39th Conference.

7. Elections

The Secretary-General then called upon Bent
Nielsen of the Danish MLA, Chairman of the
Nominating Committee, to present his report. Mr.
Nielsen then spoke to his report which had been
circulated, and moved that José Tomas Guzman of
Chile be elected for a second term as Executive
Councillor. He then referred to the fact that John
Hare’s second term as an Executive Councillor had
come to an end after eight years of service, and that
Mans Jacobsson was being nominated for a first
term on the Executive Council in place of Mr. Hare.
He pointed out that Mr. Jacobsson had recently
retired as Director of the IOPC Funds. These
nominations were then seconded by Gregory
Timagenis and unanimously approved.

The President then took the occasion to pay tribute
to the distinguished service of John Hare of the
Republic of South Africa during the previous eight
years.

8. Publications

The President then referred to the recent
questionnaire to all NMLAs in which an inventory
or stocktaking of each MLA had been requested.

He thanked those who had replied to date and
encouraged the balance to reply in the near future
so that an analysis could be made on the best way to
improve the relationship between the CMI and the
NMLAs and to bring in necessary reforms.

9. Work in progress

(a) Transport Law; UNCITRAL Draft Instrument
on the Carriage of Goods by Sea.

Gertjan van der Ziel of the Netherlands MLA
reported on this subject as the Chairman of the
Working Group, Stuart Beare, was unable to attend
at Dubrovnik. He referred to Mr. Beare’s e-mail
report of April 28, 2007 which had been circulated
along with Mr. van der Ziel’s comments by e-mail
dated May 4, 2007. He reported that work on this
difficult subject was progressing and he referred to
the significant dates affecting the completion of the
draft instrument which are:

—  October 2007 — Working Group meeting in

Vienna; final draft to all UN Member States

—  June/July 2008 — UNCITRAL Commission to

approve

—  July 9-12, 2008 — UNCITRAL Congress to
approve

—  November 2008 — Formal adoption by UN
General Assembly

—  Thereafter, open for ratification

- Signing ceremony of the Convention, combined
with a Congress — probably September 2009.

Mr. van der Ziel then recommended to the CMI

that the draft convention be given the highest

possible profile amongst the NMLAs and in CMI

publications.

(b) Maritime Criminal Acts

The Secretary-General then reported, in the absence
of Frank Wiswall, that the Joint International
Working Group which Mr. Wiswall chaired on behalf
of the CMI, had completed draft Guidelines, which
were circulated, which covered not only acts of piracy
but also criminal acts committed on foreign flag
ships. He advised that all those NGO’s represented
on the Working Group had ratified the draft
Guidelines and he then moved for their approval and
ratification which was unanimously passed. They
would now be sent to the IMO with a covering letter
from the CMI recommending they be put on the
Work Agenda at an early date.

(c) Implementation  and  Interpretation  of

International Conventions.

Francesco Berlingieri spoke on this and said that he
would be publishing a summary of judgements on
the website and reminded delegates that although
conventions may be adopted, they may not be
adopted in a uniform way and that this must be
reviewed and recommendations made for
improvement.

(d) Procedural Rules in Limitation Conventions.
Gregory Timagenis reported on this subject and

said that he was a Co-chairman of this Working
Group with Francesco Berlingieri. He said that 20



replies had been sent to their recent questionnaire
and he also referred to a concern raised by Patrick
Simon of the French MLA that an accident might
give rise to an action in one foreign court in which
a limitation fund is created and the liability issues
brought in another court. Which court prevails
becomes the issue and this would be studied by the
Working Group.

(e) General Average.

Bent Nielsen, Chairman of the Working Group on
rates of interest, referred to his report which had
been circulated, and moved that the Assembly
approve their recommended rate of interest which
should be applied to expenditure, sacrifices and
allowances, in General Average under the York-
Antwerp Rules, 2004, specifically Rule XXI, at
5.75% interest. This motion was seconded by
Richard Shaw and approved unanimously.

The President then reported that BIMCO had
advised its members not to adopt the York-
Antwerp Rules 2004 in their charterparties. As a
result, he had asked that organization to reconsider
that decision and was assured by their Secretary-
General that the matter would be raised at their
next meeting to be held in Hong Kong in the near
future. (Note: On June 21, 2007, the President
received a letter from Segren Larsen, Deputy
Secretary General for BIMCO, that they would not
reverse their decision.)

() Places of Refuge

Stuart Hetherington said that this subject would be
on the agenda at the symposium on the following
day. However, he did want to say that he was
thankful for the many replies to the questionnaire
and it was very helpful to know which countries
had given effect to the LLMC and other
conventions such as the CLC, Fund, Bunkers and
HNS. He said that a meeting of the International
Subcommittee on Places of Refuge would be held
in London on May 22, 2007 to discuss the draft
instrument. He said that the International Salvage
Union and the IMO were working on a second
draft of the guidelines having to do with
management of casualties and that the CMI would
assist in this endeavour if the International
Subcommittee approves.

(¢ Richard Shaw then reported on recent
meetings of the Legal Committee of the IMO and
the IOPC Funds. He said that he and Patrick
Griggs had been asked by the CMI Executive
Council to be Observers at these meetings. He said
that they made a point of advising those
organizations that CMI is not a pressure or lobby
group and that the CMI Observers have a broad
mandate at these meetings because of guidelines
which had been prepared for this purpose. He said
that members of NMLAs can sit with the CMI
Observers at these meetings if they ask either Mr.
Griggs or Mr. Shaw to make the necessary
arrangements. He said that Observers actually play
quite an active role at these international meetings
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and that their comments are usually well received.

(h) Wreck Removal.

Patrick Griggs reported on this subject and said
that the diplomatic conference on the draft Wreck
Removal Convention would be held in Nairobi
during the week of May 14, 2007.

Mr. Griggs then took the occasion to refer to the
CMTI’s guidelines for Observers and also to a new
issue arising in the United Kingdom of the
charterer’s right to limit liability on indemnity
claims from ship owners under the 1976 Limitation
Convention.

(i) Fair Treatment of Seafarers.

Nigel Frawley reported that David Hebden had
taken over the chairmanship of the Working Group
on this subject from Edgar Gold. The IMO Fair
Treatment Guidelines came into effect on June 26,
2006. However, the Working Group is not aware of
any occasion when they have been used or otherwise
exposed to judicial review. He stressed that they are
not very well known and, accordingly, they will be
posted on the CMI website and distributed to all
NMLAs with the request that they be circulated to all
their members. The covering note will also request
details of any instances of unfair treatment in their
respective jurisdictions and information on whether
the guidelines have been used or are seen to be
potentially useful.

(/) Non-Technical Measures to Promote Quality
Shipping.

Mr. Gombrii said that this was an initiative of the
IOPC Funds and would be the subject of one of the
panels in the symposium in the coming days.

10. Young Members’ issues

Mr. Alcantara reported that the CMI Executive
Council was considering measures to involve young
members more and to attract new young members.
One of these initiatives is to assist in the gathering of
continuing legal education credits as applicable.

11. Various

(a) Starter Kit.

There was no report on this as Madame Justice
Gauthier was unable to attend the Assembly.

(b) CMI 39th International Conference, Athens 2008

Mr. John Markianos-Daniolos, Chairman of the
Organizing Committee and a member of the Greek
MLA, reported on arrangements for the Athens
Conference. They are satisfied that all matters have
been looked into and appropriate arrangements
made. He hoped that many CMI members would
attend. He confirmed that the registration and
opening reception would be held on Sunday,
October 12, 2008 with the substantive program
being held on October 13, 14, 16 and 17, 2008, and
an all-day excursion for delegates and accompany-
ing persons on Wednesday, October 15, 2008. He
invited potential delegates to pay a visit at the



conference website: www.cmi2008athens.gr. Mr.
Markianos’s report was enthusiastically received.

(c) CMI Essay Prize Competition for Young
Members.

Mr. Alcantara reported that a notice would be sent
to the Presidents of all NMLAs in the near future
setting out the conditions for entry in this
competition. He said that essays are to be written
on a subject of maritime law of international and
uniformity interest, and that the prize shall consist
of a free registration fee and airfare to the Athens
Conference along with the opportunity to present
the paper at that Conference.

12. Other business

The Secretary-General then advised the Assembly
that the CMI had submitted a paper on the draft
convention on recycling of ships. He said that the
Working Group consisted of Michael Stockwood
and Dr. Charlotte Breide of Messrs. Ince & Co.,
José Maria Alcantara and the Secretary-General.
The draft convention is an initiative of the Maritime
Environmental Protection Committee of the IMO
and concerns itself with environmental matters

arising during the construction, life and
decommissioning and scrapping of a ship.

Mr. Frawley then raised the subject of the inventory
questionnaires sent to all NMLAs. He said that 10
replies had been received and he urged those MLAs
that had not yet responded to do so as soon as
possible as they would be analyzed and reported
upon before the next Assembly. He said that it is
possible that a second questionnaire will be issued
as a result of some of the replies that had been
received.

Patrick Griggs then spoke to the CMI Charitable
Trust and described the good job being done by the
new managers, Williamson Financial Services of
London. He said that in the preceding year, a 9%
return on investment had been achieved. He
reminded members that some of the monies had
been allocated for travel expenses of CMI lecturers
to the IMLI and WMU, and also to the website and

certain publications.

13. Termination

There being no further business, the President
declared the meeting terminated.

ANNEX “A”
DELEGATES AT CMI 2007 ASSEMBLY, DUBROVNIK, CROATTA — MAY 13, 2007
NATIONAL NAMES OF DELEGATES / NATIONAL NAMES OF DELEGATES /
ASSOCIATION TITULARY MEMBERS ASSOCIATION TITULARY MEMBERS
ARGENTINA Jorge Radovich GREECE Michael Antapassis
AUSTRALIA & John Markianos-Daniolos
NEW ZEALAND Stuart Hetherington Gregory Timagenis
Frazer Hunt Paschalia Timagenis
BELGIUM Benoit Goemans INDONESIA Andrew Sriro
Herman Lange IRELAND Helen Noble
Pascale S.teerX ITALY Francesco Berlingieri
BRAZIL Jorge Rejas Carro Giorgio Betlingieri
Vinicius Medeiros Pexixoto ..
. JAPAN Tomotaka Fujita
CANADA Aldo Chircop .
Nigel Frawley KOREA Wanyong Ching
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NEWS FROM INTERGOVERNMENTAL AND INTERNATIONAL ORGANIZATIONS

NEWS FROM UNCITRAL

UNCITRAL DRAFT CONVENTION ON THE CARRIAGE OF GOODS
THE OUTSTANDING ISSUES

In the paper which T presented to the CMI
conference in Cape Town in February last year! 1
reviewed the Draft Convention as it stood at that
time against the original provisions in the CMI
draft.  Since then two further sessions of
UNCITRAL Working Group IIT were held last
year at which the second reading of the Draft
Convention was substantially completed. I
prepared my abstract of this presentation on the
basis of the position as it stood at the end of the
second reading and 1 identified five principal
outstanding issues. The third and final reading
began at the session in New York in April this year
and I am pleased to say that one issue was resolved
and substantial progress was made towards
resolving two others. The Working Group did not
consider jurisdiction and arbitration. These topics
will be discussed at the next session in October in
Vienna, when it is hoped that the third reading will
be completed.

The issue which has been resolved is the first on
my list, freedom of contract. First, the general
mandatory scope of application of the Convention
set out in articles 5 and 62 was approved. As
regards article 88, which renders void any term in
a contract which excludes or limits the liabilities of
the carrier under the Convention, it was agreed
that any term is also void which excludes, limits, or
increases, the obligations of the shipper. The
parties therefore cannot contractually elevate a
fault liability of the shipper up to a strict liability.
However, this only applies to those shipper’s
liabilities that are dealt with in the Convention. As
to those shipper’s liabilities on which the
Convention is silent, such as demurrage, freedom
of contract continues to apply.

The debate on freedom of contract principally
concerned article 89, which sets out special rules
for volume contracts. I outlined the issues which
had arisen regarding this topic in my Cape Town
paper. A full summary of the various debates in the
Working Group is set out in some detail in the
report of the New York session which provides a
useful point of reference’. The agreement which
was finally reached in New York in April 2006 is
reflected in the text of article 89. Australia and
France sought to reopen the matter at the last

1. Published in CMI Yearbook 2005-6 at p 394 ff.

session. In particular they wished to narrow the
definition of a volume contract, to tighten the
formal conditions for the validity of a derogation
and to expand the list of matters from which no
derogation was permitted. However many
delegations pointed out that the agreement
reached last year was a carefully crafted
compromise and that it was highly unlikely that
the Working Group would be able to build an
equally satisfactory consensus around a different
solution. The Working Group therefore rejected
the proposal to reopen the debate on article 89,
which was accepted as drafted.

I will only add two personal observations. First, as
I pointed out in Cape Town, I doubt whether it
would have been very controversial if volume
contracts both in the non-liner trade, where they
are often described as contracts of affreightment
(COAs) and are not subject to the current regimes,
and in the liner trade, were excluded from the
Convention. They are negotiated between the
carrier and the shipper just as charterparties are
negotiated. Nevertheless the shipper under a
volume contract in the liner trade has been given
some protection by article 89 because the contract
either must be individually negotiated, or must
prominently specify the section of the contract
containing the derogation.

My second point concerns the position of third
parties. They are, of course, not a party to the
negotiations between the shipper and the carrier
and the protection they are given by article 89 is
wider. They are only bound by derogations in a
volume contract if they receive information that
prominently states that the volume contract
derogates from the Convention and they give their
express consent to be bound. I personally believe
that in the majority of cases the third party will be
either an associate of the shipper, or a customer
with whom the shipper has a direct relationship,
which may be a long term relationship, under a
sale and purchase contract. I think that it will only
be in a rare minority of cases that a transport
document issued under a volume contract in the
liner trade will be negotiated into the hands of a
third party at the end of a chain.

The second issue in my abstract is liability for

2. References are to the consolidated text of the Draft Convention contained in A/CN.9/WG.III/WP.81.

3. A/CN.9/621 paragraphs 161-171.
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delay. This issue first developed as a major issue
in New York last year and I did not refer to it in
Cape Town, beyond saying that it had been agreed
that the carrier would be liable for delay when the
goods were not delivered within the agreed time
or, if no time had been expressly agreed, within a
reasonable time. The issue developed out of the
debate on the obligations and liabilities of the
shipper. If the shipper was to be liable under the
Convention for delay in furnishing information to
the carrier, particularly in the context of current
security requirements, that liability, it was
contended, could be extensive and could include
an indemnity for any payment which the carrier
was consequently obliged to make to other
shippers. Moreover it would be unlimited. The
United States therefore proposed that neither the
carrier nor the shipper should be liable for delay.
I will not attempt to summarise the arguments; |
would simply refer you to a working paper
prepared by Sweden* in which they are clearly set
out. At the session in November in Vienna
Sweden put forward a compromise, the terms of
which were that the carrier’s liability would
remain as previously agreed, save that an explicit
provision would be added exempting the carrier
for delay attributable to another shipper, and the
shipper’s liability, save for inaccurate information,
dangerous goods and demurrage, would be
capped at half a million SDRs. Suffice it to say
that this compromise did not find favour. It was
finally agreed that all references to the shipper’s
liability for delay should be deleted, that the
carrier should only be liable when the goods were
not delivered within the agreed time and the limit
of such liability should be mandatory. The words
“unless otherwise agreed” have accordingly been
deleted from article 63.

This is one of the two issues on which I think the
Working Group made substantial progress, but
which it did not completely resolve. As I have
said, all references to the shipper being liable for
delay will be deleted, so that the Convention will
be silent with regard to any liability for delay or
consequential damages, but the question arises
whether the terms “loss or damage sustained by
the carrier”, or “loss, damage and expenses”,
could in some jurisdictions be held to include
liability for loss caused by delay. If so, the shipper
could still be liable for delay under the
Convention and some delegations would like to
go further than mere deletion and explicitly
exclude liability for delay. In that case would the
shipper be relieved of any liability to pay
detention during repairs to a ship caused by
dangerous cargo? Equally other delegations are

4. A/CN.Y/WG.III/WP.74.
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concerned that there should be no possibility that
the carrier could be held liable for delay (other
than damage to or deterioration in the goods
caused by delay), save in the limited circumstances
where a delivery date has been agreed upon. It is
fair to say that not all delegations were happy at
the outcome in New York and I expect that there
will be further debate. However I am not sure
when the debate may be resumed, because the
third reading of chapter 8 has been completed
and, as I understand it, no further text will be
circulated until the final text of the Draft
Convention is circulated to governments.

The other issue on which the Working Group has
made substantial progress is the door-to-door
application of the Convention. First article 84,
which deals with a possible conflict with the
Montreal Convention, was approved. A
suggestion that it should be widened to include
other uni-modal conventions was rejected, as the
Working Group had already decided in
November 2006 in Vienna to delete articles 89 and
90 in WP 56, which related to such other
conventions.

Second it was agreed to clarify the limited network
system set out in article 26 by including the
reference to a hypothetical contract, as in the
BIMCO “COMBICON” form of bill of lading.
Let me illustrate this by an example. Assume a
door-to-door contract for inland carriage from
Canada to New York, ocean carriage from New
York to Rotterdam and inland road carriage from
Rotterdam to Berlin. There is no convention
governing road or rail carriage from Canada to
New York, so this Convention would apply to the
carriage from Canada through to Rotterdam. The
question was raised whether this Convention or
the CMR would apply to the inland carriage from
Rotterdam to Berlin. Not all would agree that the
CMR, according to its own scope rules, applies to
such international road carriage, because it is
arguable that the application of the CMR depends
on it being held that the place of receipt of the
goods was Rotterdam, whereas the contractual
place of receipt under the underlying door-to-door
contract was in Canada. However there is no
doubt that the CMR would apply to a separate
contract for road carriage from Rotterdam to
Berlin. Hence including the reference to a
hypothetical contract has clarified the application
of article 26.

The third outstanding question, and this question
has been outstanding since the CMI prepared its
draft, is whether the Convention should yield to
mandatory national law as well as to a mandatory



international convention. If it did, in the example
I have given a loss could occur in Canada, New
York State, on the high seas, in the Netherlands or
in Germany. If the Convention yielded to
mandatory national law, the laws of these
countries, if they were mandatory, could
determine liability. I will again not summarise the
arguments on both sides — we heard most of them
in the debates in the CMI - because the
Netherlands revived a compromise proposal
originally made at a very early stage by Canada and
this compromise was accepted. Under this
compromise a contracting state will be able to
make a declaration pursuant to article 94 allowing
it to include its mandatory national law in article
26 provided that it specifically identifies the
national law in question, that the law applies to the
damage and the damage occurred in that state’s
territory. Going back to my example, if the
Netherlands or Germany made such a declaration
and the damage occurred in either of these
countries, the declaration would have no effect as
the CMR would apply. If however the damage
occurred in Canada and Canada made a
declaration, a Canadian court would apply the
applicable Canadian mandatory law. If the
damage occurred in the State of New York, the
Canadian court would apply the Convention, even
though the relevant Canadian law might purport
to have extra territorial application, because the
damage did not occur in Canada.

So what is left unresolved? The answer is article
62.2 which provides that the maximum limit
which could apply to loss or damage under a door-
to-door contract is to apply to non-localised
damage, that is when the carrier cannot prove on
which leg of the carriage the loss or damage
occurred. Despite a prevailing preference in
favour of the deletion of the article, it remains in
the Draft Convention in brackets because many
delegations felt it could not be properly
considered until the package and kilo limits, that is
the numbers, to be inserted in article 62.1, were
agreed. Needless to say this is an outstanding
issue.

That leaves jurisdiction and arbitration. I will be
brief because I outlined the position in Cape Town
and it has not greatly changed, although the
drafting of the provisions has been refined. As
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regards jurisdiction, the provision which
permitted a contracting state to give effect to a
choice of court agreement that did not meet the
criteria for a permitted forum under article 69 by
filing a notice has been replaced by a provision
allowing a contracting state to make a declaration
under article 94 opting out of, or opting in to,
whichever is finally agreed, the whole chapter on
jurisdiction, or simply excluding article 70, which
relates to choice of court agreements. This last
choice would amount to a partial opt out, or in.
As regards arbitration, following a joint meeting of
experts drawn from Working Group III and
Working Group II (Arbitration), the Hamburg
Rules formula for determining the place of
arbitration in liner transportation has substantially
been adopted, and an opt out/opt in provision has
been included corresponding with the provisions
in the chapter on jurisdiction, but without the
possibility of partial opt out/in. I believe that the
debate on these topics in October in Vienna will
largely concentrate on these issues.
I mentioned earlier that not all delegations were
happy at the outcome of the debate on delay. It is
of course inevitable that not all delegations will be
entirely happy with some of the provisions which
are finally agreed upon after this kind of lengthy
negotiation. Indeed it is often said by lawyers that
when both parties are not entirely happy with a
robustly negotiated contract, it is probably a sign
that the contract is fair. But in the case of a
convention, this is not enough. If states are
unhappy with the Convention as it is finally
adopted, they may not ratify it. This is a complex
Convention and, in my view, it will not sell itself.
It must be CMI’s hope that it will be ratified by a
large number of states so that it does generally
supersede the Hague, Hague-Visby and Hamburg
Rules to provide an up to date regime for the 21st
Century. My personal hope therefore is that when
the drafting is complete (probably at the end of
this year), National Associations will feel able to
conclude that it is a fair Convention, which strikes
a fair balance between all the interests covered by
it and, in its innovative chapters, provides
practical and workable solutions to many current
problems, and will therefore feel able to promote
1t.

STUART BEARE



NEWS FROM THE IOPC FUNDS
IOPC FUNDS MEETINGS IN MONTREAL - 12 TO 14 JUNE 2007

The Refurbishment of the IMO Building
continues, with re-opening expected in the spring
of 2008, but in the meantime the organisations
which customarily use the IMO Building for their
regular meetings have been obliged to look
elsewhere. Thus it was that the meetings of the
IOPC Funds scheduled for June 2007 were held,
at the kind invitation of the Government of
Canada, in the ICAO Building in Montreal.

Quorum

One of the first problems to be encountered was
the absence of a quorum of members of the 1992
Fund Assembly. Article 20 of the 1992 Fund
Convention requires a majority of members (i.e.
more than 50%) to be present to constitute a
quorum. As the membership of the 1992 Fund
grows ever larger, the number of small states who
do not attend every meeting increases; hence this
problem. Fortunately this had been foreseen, as a
result of comparable problems with the 1971
Fund, and a subsidiary body called the
Administrative Council, has already been created.
This body is able to conduct all the necessary
administrative business of the 1992 Fund in the
absence of a quorum of member states, and was
able to do so in Montreal.

Incidents

Steady progress was reported in settling the claims
of the victims of the Erika and Prestige casualties.
Although the policy of the Fund is to settle claims
amicably whenever possible, it has proved
necessary to refer a number of cases to the Courts,
particularly where the criteria for the admissibility
of claims adopted by the Fund Assembly did not
allow for the settlement of such claims. The
French courts have been remarkably consistent in
deciding that the Fund’s criteria are not binding
on the courts themselves, but have been equally
consistent in arriving at a decision which in almost
all cases is in line with the Fund’s criteria. Good
progress has also been achieved in Spain with the
Prestige claims, again using the Fund’s criteria as
the principal yardstick.

In the Philippines the claims arising from the loss
of the tanker Solarl in August 2006 are very
numerous, but good progress is being made in
settling them. Two more difficult claims were
considered by the Executive Committee but
rejected. One concerned a “cash for work”
programme initiated by the Philippine
Government, which was designed to mitigate
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hardship among the population of islands affected
by the spill. This was considered not to relate to
clean up or preventive measures. Likewise the loss
in heavy weather of a barge carrying oily waste
form the Solar 1 was rejected on the grounds that
there was not a sufficiently close link of causation
between the clean up operations following the
spill and the loss of the barge.

STOPIA

The working of this agreement with the P and I
Clubs was also discussed, in the light of two cases,
one of which concerned a tanker not entered in
STOPIA and the Solar 1 which was. As a result the
International Group of P and I Clubs produced
data showing that for the policy year 2007-2008 of
a total of 6058 tankers entered in Cubs members
of the Group, 5680 are entered in STOPIA and
only 378 are not. Those that are not are in almost
all cases very small. The Group Member Clubs are
actively encouraging the owners of all tankers not
yet entered in STOPIA to join, and the
International Group reported that this
encouragement was “continuous and on-going”.

Technical Guidelines on Assessment of Fisheries,
Mariculture and Fish Processing Claims

The Administrative Council approved the draft of
revised guidelines for the assistance of experts
working in these fields. This is an area in which the
Funds frequently become involved, and where it is
difficult to be consistent in the appraisal of such
claims, particularly where the claimants are
subsistence fishermen not used to the maintenance
of detailed records. The draft which was approved
is itself technical and complex, and it was decided
to instruct the Secretariat to develop a simplified
version for claimants for consideration by the
Assembly at its next session. In the meantime a
copy of the draft Technical Guidelines can be
found at document 92FUND/A/ES12/7/Add.1

on the iopc-docs.org website.

Working Group on Non-Technical Measures to
Promote Quality Shipping

A session of this Working Group was held on the
last day of the Montreal meetings under the
Chairmanship of Birgit Solling-Olsen of Denmark.
One of the principal areas of interest of this
working group is the possibility of sharing
information between insurers. This was raised in
the OECD Report on this subject, and the Funds
bodies have been exploring the ways in which they



can contribute to this.

At the last meeting in March, the International
Group of P and I Clubs tabled a paper setting out
the detailed measures which they have put in hand
in this regard. These have been described in our
previous issue, and are summarised at paragraphs
7.3 t0 7.3.10 of document 92FUND/WGR.4/5. It
was the common view of the meeting that no
further work should be undertaken by the Funds
on this aspect until the measures put in place by
the P and I Clubs have been given a chance to
prove their worth.

However the International Union of Marine
Insurers (IUMI) put in a paper suggesting that
there was concern in the minds of marine insurers
about the removal of barriers to allowing freer
flow of information between insurers in relation to
aspects which impact on vessel quality. A
particular matter exercising the minds of marine
underwriters was the robust anti-competition
legislation which exists within the EU, which
severely limits the information which insurers can

share among themselves.
At the end of a lively debate, in which differing
views were expressed, it was decided to
commission a report from the Comité Maritime
International (CMI) into the extent to which
national anti-competition legislation prevents the
sharing of relevant information between marine
insurers. CMI will circulate a questionnaire, the
terms of which will be agreed between the Fund
Secretariat, ITUMI and CMI, to their member
National Maritime Law Associations and will
collate the responses in a report to be presented at
the meetings of the IOPC Fund bodies scheduled
for March 2008.
Delegates left Canada impressed by the charm and
friendliness of their Canadian hosts and of the City
of Montreal, which several of them were surprised
to discover is, after Paris, the second largest
francophone city in the world. Such are the
rewards of those who seek harmonisation of
international maritime law.

RICHARD SHAW *

Senior Research Fellow — University of Southampton Institute of Maritime Law.

16



