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One of the earliest issues identified as crucial to address in any new convention dealing with the carriage of goods by water
 was the need to produce a Convention that would apply not only to all traditional contracts of carriage and documents covered by the Hague, Hague-Visby and Hamburg Rules, but also to contracts of carriage concluded electronically and to electronic records related thereto.
In effect at that time, e-commerce was starting to gain a greater foothold within our society, thus, one had to provide as much commercial certainty as possible in respect of contracts for the carriage of goods wholly or partly by sea concluded in cyberspace.
Very quickly, the working group of CMI on electronic commerce concluded that to reach its objective, the Convention had to be medium neutral as well as technology neutral. This last expression means that it had to be adapted to all types of systems not only those based on a registry such as Bolero (based in part on the CMI Rules for electronic bills of lading) but also suited to systems operating in a closed environment (such as an intranet) as well as those operating in an open environment (such as the internet). One also had to keep in mind that technology evolves rapidly and that as we reported in Singapore in 2001, “what appears impossible today is probably already on the current agenda of software developers.” Therefore, the Convention could not favour one technology over another.
In 2003, the CMI organized the Bordeaux Colloquium in part to answer the need expressed by several MLAs in Singapore for more detailed information on the technological aspects and legal issues related to e-commerce. A full day was devoted to these issues; panelists first explained and demonstrated how various systems available at the time worked and how international rules dealing with contracts concluded electronically or “documents” issued electronically would enable those systems to evolve into fully paperless systems. Then, UNCITRAL Model Laws on Electronic Commerce (1996) and on Electronic Signatures (2001) and European Commission Directives related to such topics were explained. We also looked at whether, in all, the two above-mentioned UNCITRAL Model Laws were being implemented in Ibero-American countries.
A brief guide to e-commerce features requiring special attention was then prepared by the working group to facilitate the further discussion between national delegations at UNCITRAL sessions.
In 2005, members of the working group also participated in a special meeting organized in London by UNCITRAL to discuss the e-commerce features of the then so-called “Instrument” and all the provisions dealing with the right of control (Chapter 10) and the transfer of rights (Chapter 11) necessary to foster the evolution of paperless systems.
Obviously, it would be impossible to cover all these topics again in this session.

In fact, for those less familiar with these issues, the solutions and the language used in the Rules may appear simple, but let me tell you that the “dematerialisation” of documents of title, such as negotiable bills of lading, is considered by most specialists in e-commerce law as not only one of the most pressing issues to deal with given their importance in international commerce, but also one of the most difficult legal issues to address.
Obviously, there are limits to what one can do in the context of a convention dealing with transport law.
I will discuss how this particular problem is addressed and how the view, expressed by certain organizations such as CIFFA - that there is no longer a need for negotiable transport documents or electronic records - was also addressed by clearly defining the right of control under the contract of carriage and specifying that this right is transferable.

I have reproduced in Annex 1 some of the provisions relevant to e-commerce. Obviously, there are many other references to, or mentions of, negotiable or non-negotiable electronic transport records (ETR) throughout the Rules, but these extracts will facilitate our discussion and are sufficient to illustrate the points I wish to make.
First, it is important to mention that “consent” is paramount and a condition sine qua non for the use of electronic communications (Article 1(17)) for the various purposes referred to in the Rules be it a notice, an agreement, a declaration, etc. (Article 3).
It is also the basis for the use and the effect given to ETRs (Article 8(a), Article 35(b)). Because we are dealing with international carriage and given that the technological capacities and legal regimes that may become pertinent when the goods are resold or pledged (for example) vary greatly, Article 10 provides for the possibility of opting in or out
 of the initial agreement as to what particular medium would be used (be it a transport document or an ETR).
Freedom of contract and thus, in that sense, consent is also paramount in defining the procedures that will, according to Article 9, define the method of issuance or transfer of an ETR and how a holder is able to identify itself to obtain delivery. What the Rotterdam Rules do, however, is require the parties to adopt definite rules with regards to all the issues listed in Article 9 and require that these procedures be referred to in the contract particulars and be readily ascertainable. As at this time there is no predominant system in place, this is necessary to ensure that all those interested, such as a bank or a prospective consignee, properly understand what, for example, one needs to do to obtain delivery as the holder of an ETR as well as determine if it is content with these procedures or would prefer opting out pursuant to Article 10.
The general principle of medium neutrality mentioned earlier as one of our goals is found at Article 8. In addition, although the structure and language used throughout the Rules is medium neutral wherever possible (for example reference to the contract of carriage and contract particulars), when necessary, older concepts are defined to apply to new realities. For example, “holder” (Article 1(10)(b)), “consignee” (Article 1(11)), “issuance” and “transfer” (Articles 1(21) and 1(22)), ETR (Article 1(18)), negotiable ETR (Article 1(19)) and non-negotiable ETR (Article 1(20)). See also Article 35, Article 38 (Signature) and Articles 45-47 (Delivery).
The principle of technological neutrality is embodied in Article 9 and Article 38. In the latter, the essential functions of the signature are referred to in accordance with the principles set out in the UNCITRAL Model Law on Electronic Commerce (Article 7) instead of adopting the more technology-biased definition of signature found in the Model Law on Electronic Signatures (Article 6).
Turning now to functional equivalence, that is, how the Rules deal with the traditional functions of transport documents (the expression “bill of lading” is not used anywhere in this Convention), there is little doubt that through the definitions and the various provisions discussed earlier, an ETR will easily function as a receipt for the goods and as evidence of the contract of carriage.
As mentioned, whether it can also function as a “document of title” that enables its holder to transfer its rights in the goods or to pledge them or otherwise transfer the rights embodied in it, is not only an issue of transport law. It is subject to the national law applicable to such transactions.
Nevertheless, what is clear is that the traditional negotiable bill of lading became a document of title because it represented or embodied the right to obtain actual custody or delivery of these goods from the carrier.

Like in many other areas of the law (for example, copyright, protection of privacy, contracts), e-commerce business models forced jurists to have a hard look at the origins and basic principles of the legal rules now applied in the “outside world” (as opposed to cyberspace).
Thus, apart from referring throughout to negotiable ETRs wherever negotiable transport documents are dealt with, the Rotterdam Rules offer two additional means for achieving functional equivalence with respect to this ultimate function of the negotiable transport document.
First, the “exclusive control” of the negotiable ETR by the holder thereof is set out as the equivalent of the physical possession of the negotiable transport document by its holder (Article 8(b)).
Second, and most importantly, it also provides a clear codification of the right of control that follows the current commercial practices accepted almost universally (Article 50(3) and (4)) and it spells out how, insofar as transport law is concerned at least, the rights “embodied” in a negotiable transport document or a negotiable ETR can be transferred (Article 57).
The Rules go even further by codifying who has the right of control over the goods during the period of responsibility of the carrier (the controlling party) – what this right encompasses – and how it can be transferred when no negotiable transport document or negotiable ETR is issued. It thus offers a more secure alternative to the international commercial community and particularly the financing banks. In effect, Article 50(1), which really sets out the general rule, (Article 50(2), (3) and (4) being the exceptions) makes it very clear that the right of control, including the right to instruct the carrier to whom the goods are to be delivered, is not linked to the possession of a particular document or ETR. This means that even if the Rules’ other provisions designed to ensure that negotiable ETRs are given the same effect as negotiable transport documents by national Courts dealing with issues of property and security fail to achieve that goal, there is another mechanism in place to ensure that by becoming the controlling party, a bank, a new buyer or other persons interested in the goods can effectively have the legal control of those goods during the transit. As Gertjan VanDerZiel notes in a recent article,
 the importance of this effective legal control for persons with rights to the goods, be it property rights or rights of pledge, cannot be overestimated. I agree.
The Rotterdam Rules certainly pave the way for a new way of doing business in a totally paperless world. It also provides for more solid foundations to sea waybills (paper or electronic form), while at the same time providing all the necessary tools for Courts to give effect to the new reality that is negotiable ETRs. I firmly believe that, considering the arduous process leading to its final stage, the Rotterdam Rules offer very appropriate solutions and meet the goals that they set out to achieve.
� By UNCITRAL, the OECD and the CMI


� The details as to how and when such right can be exercised is to be included in the process referred to in Article 9(1)a. It is important for the shipper to ensure that such right is available.


� Chapter 10 of the Rotterdam Rules: Control of Goods in Transit, Texas International Law Journal, Vol. 44, p. 375.





