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ANALYSIS OF THE RESPONSES TO THE QUESTIONNAIRE

BY FRANCESCO BERLINGIERI

I

The Executive Council of the CMI at its meeting held in Paris on 15 April 2005 thought that it might be interesting to carry out an investigation on the question whether some attempt could be made in order to unify, at least in part, the national procedural rules in respect of limitation of liability under the various international conventions, and, in particular, the LLMC Convention, the CLC Convention and the HNS Convention.

Prof. Francesco Berlingieri informed the Executive Council that he would be willing to carry out this study in association with Mr. Gregory Timagenis and after having received a mandate in this respect from the Executive Council prepared, with the assistance of Mr. Timagenis, a questionnaire for the National Associations. An analysis of the responses to the Questionnaire received as of 31 January 2006 was then prepared and was presented by Mr. Timagenis at the Cape Town Colloquium. Such analysis has subsequently been updated on the basis of the responses received as at January 31, 2007 and is attached hereto.

II

Analysis of the responses received as of May 31, 2006

Responses to the Questionnaire have been received from the following Associations:

Argentina, Australia, Belgium, Chile, China, Denmark, England and Wales, France, Finland, Germany, Greece, Ireland, Italy, Netherlands, Mexico, New Zealand, Norway, Slovenia, Sweden and Venezuela

All the above countries (except Chile) are parties to CLC 1969 or 1992 while only the countries underlined are also parties to the LLMC Convention 1976. Therefore the responses of Argentina, Italy, Slovenia and Venezuela relate only to the CLC. As respects other countries, the responses are deemed to cover both conventions, unless otherwise indicated. This holds also for Chile, that has incorporated some of the provisions of the LLMC Convention into its national law. It would appear that generally a distinction has been between the two conventions only in respect of Questions (b) and (c).

Question (a): Whether the constitution of the limitation fund is a condition for the availability of the benefit of limitation (this question is relevant only for the LLMC Convention).

Limitation of liability may be invoked, without the need for a limitation fund to be previously constituted, in Australia, Belgium, Chile, Denmark, England and Wales, France, Greece, Ireland, New Zealand, Norway and Sweden. In Germany, Mexico, Netherlands, Slovenia and Venezuela the constitution of the fund is required.

Question (b): In which manner the limitation of liability may be invoked and whether this action must precede the constitution of the fund.

Article V( 3 ) of CLC 1992 so provides in its relevant part:
3. For the purpose of availing himself of the benefit of limitation provided for in paragraph 1 of this Article the owner shall constitute a fund for the total sum representing the limit of his liability with the Court or other competent authority of anyone of the Contracting States in which action is brought under Article IX or, if no action is brought, with any Court or other competent authority in anyone of the Contracting States in which an action can be brought under Article IX.

Article 11 (1) of the LLMC Convention so provides in its relevant part:


1. Any person alleged to be liable may constitute a fund with the Court or other competent authority in any State Party in which legal proceedings are instituted in respect of claims subject to limitation.

Whilst, therefore, under the CLC limitation may be invoked also before an action is brought against the ship owner, some doubts may arise as to whether this is permissible under the LLMC Convention in view of the wording of article 11(1). The question ought therefore to have been worded as follows:

Whether limitation may be invoked before legal proceedings are instituted in respect of claims subject to limitation

In Belgium, Chile, China, Denmark (probably), France, Germany, Greece, Ireland, Mexico, Netherlands, New Zealand and Norway limitation may be invoked either before proceedings in respect of claims subject to limitation are brought against the person liable or as a defence, after proceedings have commenced. In the former case the competent Court is in Netherlands the Court of the place where the vessel is registered or, if the vessel is of a foreign nationality, the Court of Rotterdam. In Greece the competent Court is the Court before which a claim is brought. In Norway the competent Court must be a Court competent in respect of claims arising out of the event in respect of which limitation is sought. In Sweden no specific action is needed nor is there any specific manner in which the limitation may be invoked.
Also in England and Wales a ship owner may commence independent proceedings (known as a Limitation Claim) in anticipation of claims being brought against him. However, limitation may still be relied upon by an owner by way of defence, regardless of whether he has brought a Limitation Claim. In this latter case limitation applies only to claims brought by that specific claimant and not to any other claims against the ship owner. Once a Limitation Claim is issued proceedings are commenced for the purpose of  EC Regulation No. 44/2001 and this acts as a de facto bar to any claim being brought against the ship owner in the same cause of action in the courts of any State to which the Regulation 44/2001 (or the Lugano Convention) applies. If instead a claim is brought in the courts of a State to which neither Regulation 44/2001 nor the Lugano Convention applies, the commencement by the shipowner of a Limitation Claim before a claim is formally made against him does not prevent his liability from being assessed in a more appropriate forum. It has in fact been held in Bouygues Offshore v. Caspian Shipping Co. (Nos. 1, 3, 4 and 5, [1998] 2 Lloyd’s Rep. 461 that limitation of liability is a separate issue from the issue of liability.

Question (c): In which manner the limitation fund may be constituted, in addition to depositing the sum

(i)
Only payment into Court: England and Wales, Ireland, Venezuela
(ii)
Bank guarantee issued by a bank operating in the country: Greece
(iii)
In addition to a bank guarantee also a letter of undertaking of a P & I Club is normally accepted: Belgium, Finland, Italy, Netherlands.

(iv)
Bank guarantee or guarantee of other entity that is solvent and domiciled in the country: Argentina.

(v)
Letter of credit issued by a national bank or bond issued by a national bonding company: Mexico.

(vi)
Guarantee by an insurance company is  normally accepted: Chile, Norway
(vii)
The competent court decides the manner in which the fund must be constituted: Denmark, France, Germany, Norway and Sweden.

Question (d): Whether the constitution of the limitation fund is a condition in order to invoke the limitation or not, is there in your law a time limit within which the fund must be constituted.

No statutory time limit exists in Australia, Belgium, Denmark, England and Wales, Finland, France, Germany, Greece, Ireland, Mexico, New Zealand, Norway, Sweden and Venezuela. In Argentina , Chile and China the time limit is related to the completion of a certain stage of the proceedings, e.g. prior to the issuance of the judgment. In Italy, the Netherlands and Slovenia there are instead statutory time limits: in Italy the guarantee must be made available concurrently with the request of limitation, in the Netherlands the limit is fixed by the Court but cannot be beyond one month from the order of the Court, in Slovenia the fund must be constituted within 15 days of the decision whereby the constitution is authorized.

Question (e): Which information the owner must provide to the Court.

Since the information varies from country to country, a list of the matters in respect of which information is required follows, with the indication of the countries that require it. 

(i)
name and address of the person seeking to limit its liability (the “petitioner”): Australia and New Zealand;

(ii)
description of the event giving rise to the liability: Australia, Belgium, Chile, Finland, Germany, Greece, Mexico, Netherlands, New Zealand, Slovenia, Sweden, Venezuela;

(iii)
details of the vessel: Australia, Belgium, Germany, Greece, Italy, Mexico (tonnage certificate required), Netherlands, New Zealand, Norway;

(iv)
list of the creditors and amount of each claim: Australia, Belgium, Chile, China, England and Wales, Finland, France, Germany, Greece, Italy, Mexico, Netherlands, New Zealand, Norway, Slovenia, Sweden, Venezuela;

(v)
limitation amount and manner of calculation: Argentina, Belgium, Chile, China, France, Greece, Netherlands, Slovenia, Venezuela;

(vi)
reasons for constitution of the limitation fund: Australia, China and New Zealand; or facts upon which the ship owner relies;

(vii)
manner of constitution: Chile, Greece, Slovenia;

(vii)
appointment of a process agent: Greece;

(ix)
official rate of exchange between national currency and US dollar and SDR: Mexico.

Question (f): Whether notice must be given to the creditors of the commencement of the limitation proceedings and which directions are set out as to the manner in which they must file their claims in such proceedings.

By whom and how notice of the proceedings must be given to the creditors

(i)
by the petitioner: England and Wales, Ireland;

(ii)
by the Court or by the Court appointed receiver or other officer: Argentina, Australia, Belgium, Chile, China, Finland, France, Italy, Mexico, Netherlands, New Zealand, Slovenia, Sweden, Venezuela;

(iii)
by means of publication in the national Official Journal and in leading newspapers: Argentina, Belgium, Chile, China, Denmark, France, Germany, Netherlands.

Information and directions

(i)
name of petitioner: China, Finland, Venezuela; of the proceedings: Netherlands, Norway.

Question (g): Which is the time limit, if any, within which the claims must be filed and which are the consequences of the failure to file the claims within such time limit.

Time limit

It is fixed by statute in Belgium (art. 48 of the Maritime Code refers to the old bankruptcy law pursuant to which claims must be submitted until distribution), Chile (30 days), England and Wales (28 days in respect of the preliminary issues relating to jurisdiction and right to limit), Finland (before distribution of the fund), France (30 days with possible extension to 40 and 50 days), Italy (30 days and 60 days for claimants resident abroad), Slovenia (90 days) and Venezuela (30 days).

It is fixed by the Court, normally within a time frame fixed by statute, in Argentina (between 20 and 60 days), Australia (usually 28 days), China (there does not seem to be a time frame), Denmark (not less than 2 months), England and Wales (in respect of the second stage of the proceedings, if the limitation decree is a general decree the court sets a time within which notice of claims against he fund must be filed), Germany (not less than 2 months and 6 months for claimants resident abroad), Greece (not less than 15 days and not more than 6 months in respect of CLC, subject to extension, and 3 months in respect of LLMC), Mexico (fixed at the discretion of the Court), Netherlands (not later than the date set by the Court), New Zealand (usually 28 days), Sweden (not less than 2 months).

Consequences of non compliance

The consequences of the failure to file the claim within the prescribed time limits vary considerably in the various jurisdictions: 

(i)
loss of the right to participate in the distribution of the fund: Argentina (subject to a Court decision), Belgium, Chile, China, Denmark (only after judgment on distribution), Germany (only after judgment on distribution), Greece (in respect of CLC), Norway (only after judgment on distribution), Ireland, Netherlands (save later allowance by the Court);

(ii)
loss of the right to participate in the initial distribution, without prejudice to the right to participate in the distribution of the surplus: Italy, Finland;

(iii)
deemed acceptance of the amount of the claim indicated by the petitioner : France (where, however, this rule does not seem to be applied in practice);

(iv)
loss of the right to challenge the amount of the fund: Chile;

(v)
loss of the right to challenge the benefit of limitation: Chile;

(vi)
payment may be made only if an amount has been set aside by the Court: Sweden;

(vii)
delivery of judgment by default: Australia and New Zealand;

(viii)
in England and Wales no specific consequences are set out in the Civil Procedure Rules and the issue of the failure to timely file claims against the fund would be dealt with at the time of the case management conference fixed by he Registrar.

Question (h): In which manner the claims of the claimants are assessed and whether such assessment may be challenged and how.

In many jurisdictions there seem to be fundamentally two stages. In the first stage the claims are verified either by a judge or a person appointed by the Court (receiver, registrar, administrator, marshal, etc.) who prepares a plan of distribution. In the second stage the plan of distribution is discussed at a hearing amongst all parties and if it is challenged, the Court will issue a judgment confirming or amending the plan; such judgment may be final or subject to appeal. This seems to be the case in Argentina, Belgium, Chile, China, Denmark, Finland, France, Germany (probably), Greece, Italy, Netherlands, Norway and Sweden. There are of course variations as regards the original proof of the claim (for instance in China and Slovenia a distinction is made according to whether the claim is evidenced by a judgement or award or not) and the procedure within each of the basic stages. In Australia and New Zealand the claims are assessed by trial, before a single judge. In England and Wales the claims are either agreed by the petitioner and all other claimants or, if disputed, are assessed in the Admiralty Division of he High Court.

Question (i): To which extent is the subrogation of any person who has paid any amount of compensation in respect of claims subject to limitation permitted.

The same rule holds in all jurisdictions except Slovenia. The person who has paid a claimant acquires by subrogation the rights of the claimant up to the amount paid. 

Question (j): Within which set of proceedings and at which time may the counterclaim mentioned in Article 5  of the (LLMC) Convention be raised.

In Australia, Denmark, England and Wales, Germany, Netherlands, New Zealand, Norway, Sweden and Venezuela a counterclaim may be raised in the limitation proceedings normally prior to the final decision on the distribution of the limitation amount (in England and Wales usually in the second stage of the proceedings mentioned in the response to Question (g)). In Belgium, Finland, France, Greece, Ireland and Mexico it may be raised in the proceedings on the merits brought against the owner.

Question (k): What is the position of a person who has a claim subject to limitation and has recovered a part of such claim out of other assets of the person liable and subsequently makes a claim against the fund; how does Article 9 (of the LLMC Convention) apply in such case.

There does not seem to be any express provision in this respect in the laws of the countries whose MLAs have sent responses so far. Slightly different views have been expressed:

(i)
the claimant may claim against the fund the unpaid balance of his claim (Chile, England and Wales, Finland, Germany, Norway and Sweden) and the person liable may claim against the fund the amount paid (Germany, Norway);
(ii)
any decision is left to the Court, who may even decide that the claimant has forfeited his right to claim against the fund (Netherlands, Venezuela);

(iii)
the amount recovered is deducted from that payable out of the fund (Mexico).

It is thought that the proper solution is, similarly to what happens in bankruptcy proceedings, to protect the other claimants and avoid that the recovery by one claimant of a part of his claim out of other assets of the person liable might reduce their share of the fund. At the same time also the person liable should, provided this does not adversely affect the other claimants, be protected. Probably a distinction should be made according to whether he has paid before or after the petition for limitation. Only if he has paid after filing the petition, he should be allowed to claim against the fund the amount paid.

Question (l): Whether a plan for the distribution of the fund among the claimants must be prepared and by whom.

In some jurisdictions (China, Italy, Netherlands) the plan for distribution is prepared by the claimants and only if they cannot reach an agreement is prepared by the Court. In England and Wales the plan is usually ordered by the Admiralty Registrar in a case with several claimants and may be prepared by any party (normally by the claimant with the largest proven or agreed claim) and is then submitted to the Registrar who will make an order of the court in accordance with the plan. In other jurisdictions (Belgium, Chile, Denmark, Finland, France, Germany, Greece, Mexico, Netherlands, Norway, Slovenia, Sweden and Venezuela) it is prepared by the Court or the person in charge of the fund (administrator, liquidator, etc.). In still other jurisdictions (Australia and New Zealand) there is no requirement for any particular party to prepare a plan for distribution of the fund and the Court will manage the distribution. 

Question (m): Whether the plan may be challenged and how.

A distinction must be made according to whether the plan has been agreed by all claimants or not. If it has been agreed, it obviously cannot be challenged. If it has been prepared by the person in charge of the fund or by the Court it may be challenged (Belgium, Finland, Greece, Italy, Mexico, Netherlands, Slovenia, Sweden and Venezuela; a time limit is specified in Greece, Italy and Netherlands) or may be deemed to be final and binding (China, France). In Australia and New Zealand directions can be sought by the Court. In England and Wales any party may make submissions to the Registrar before an order for distribution is made.

Question (n): Whether in the case of the plan being challenged the distribution must be stayed until a final decision or not.

Distribution starts only when the plan becomes final in Belgium, Denmark, Finland, Germany, Italy, Mexico, Netherlands, Norway, Slovenia and Sweden. Distribution may start after a reasonable part of the fund is set aside in Argentina, Chile, Finland, Greece, Venezuela. In Australia and New Zealand if directions are sought by the Court distribution is stayed until they are delivered. In England and Wales where there both disputed and undisputed claims against the fund payment on account may be made of any undisputed claim.

Question (o): Which are the effects of the bankruptcy of the owner on the limitations proceedings.

In Argentina, Belgium, Chile, France, Germany, Greece, Ireland, Italy, Mexico, Netherlands, Norway, Sweden and Venezuela after the fund is constituted a subsequent bankruptcy does not affect the fund and its distribution. In Denmark the fund proceedings continue, but with the bankruptcy estate acting as the competent party. It is not clear however, whether the relevant time is the date of commencement of the limitation proceedings or that of the actual constitution of the fund, if subsequent. It would appear that if bankruptcy proceedings are commenced before the limitation proceedings (or the constitution of the fund) the separate administration of the fund would not be permissible but this issue is worthy of further investigation. In England and Wales after the limitation fund is constituted the subsequent bankruptcy, liquidation or administration of the petitioner the withdrawal of the fund is possible, although  extremely difficult, but in such a case alternative security would be ordered by the Court. In Finland if the fund has been constituted by depositing a guarantee, the fund does not become part of the owner’s bankruptcy estate; the position is instead unclear in case of a cash deposit. In Australia it is likely that the constitution of a limitation could be considered to be a voidable transaction within the meaning of s.588FE of the Corporations Law (similar provisions exist in relation to personal bankruptcy). Thus, depending upon the timing of the insolvency of the shipowner in relation to the winding up and the constitution of the fund, the establishment of the fund could be set aside to ensure those funds are available to the general creditors. A similar result would follow in New Zealand law.

Question (p): Whether there are any other issues relating to the limitation procedure that are worth mentioning.

The following issues have been mentioned in the responses to the Questionnaire:

The MLA of Australia informed the procedural rules apply generally to matters arising under: the CLC, the LLMC or any other international convention that is in force in relation to Australia and makes provision with respect to the limitation of liability in relation to maritime claims.
The MLA of Belgium informed that it is generally believed that arrests must be lifted immediately. However, the Arrest Judge has the right to decide prima facie without binding the substantive Court that the difference between the limitation fund and the amount of the claim should be secured and that the arrest is not lifted until the difference will be secured by a bank guarantee if he finds that the Petitioner has committed an intentional or inexcusable fault barring him from the right to limit his liability. He may also – again on a preliminary basis and without binding the substantive Court – find that a particular claim falls outside the scope of the limitation (and should therefore be guaranteed).
The MLA of Chile has raised the issue of the effect of limitation proceedings on enforcement or protective measures.

The MLA of Denmark has raised the issue of the relationship between the European Convention on Jurisdiction and the Enforcement of Judgment (now Regulation (CE) 44/2001) and the LLMC Convention.

The British MLA has mentioned the issue of costs, stating that normally costs are awarded to the successful party both in case the right of limitation is contested and in case claims are disputed, while in no case costs incurred in relation to the limitation claim are paid out of the fund. It has also stated that in England and Wales limitation of liability for pollution cause by bunkers is available pursuant to ss. 153, 157 and 168 MSA, the procedure being the same as for other limitation claims. 

France has raised the issue of the competent Court by which limitation proceedings should be conducted and of the consolidation of all proceedings in respect of claims subject to limitation.

Greece has provided information on the jurisdiction of the Greek Courts and the challenge of the right to limit.

The Netherlands has raised this latter issue as well.

In New Zealand the procedural rules apply generally to matters arising under: the CLC, the LLMC or any other international convention that is in force in relation to New Zealand and makes provision with respect to the limitation of liability in relation to maritime claims. The Court has no power to order the applicant in limitation proceedings to constitute a fund. See Tasman Orient Line CV v. Alliance group Ltd. [2004] 1 NZLR 650.
Venezuela has mentioned that after constitution of the fund all individual enforcement actions (arrest and seizure) on other assets of the debtor are stayed.

II

Future Action

It is suggested that the CMI might consider the feasibility of a guidelines on limitation proceedings in connection with the LLMC Convention, the CLC and the HNS Convention. It is also suggested that this investigation should start with the LLMC Convention. The following issues could be worthy of exploration if it will be decided to commence an  investigation in  respect of the LLMC Convention:

1.
Court competent for the conduct of limitation proceedings

2.
Whether constitution of the limitation fund should be obligatory

3.
Information to be provided and document to be produced by the person applying for limitation

4.
At which stage of the proceedings the fund should be constituted

5.
In which manner the fund should be constituted

6.
Time limits for the filing of claims by the claimants

7.
Consequences of late filing of claims

8.
When and by whom the claims should be verified and whether consolidation of proceedings should be provided

9.
Review of the plan for distribution of the fund

10.
Consequences of recovery by claimants subject to limitation from other assets of the person liable  

11.
Subrogation

12.
Bankruptcy of the person liable and its effect on limitation proceedings
